


Proposal for a Directive on 
preventive restructuring, 

discharge of debt and 
efficiency measures



Context

ÅEvolution of insolvency in the EU

- National insolvency legislation in the 1990s
- EUôs Insolvency Regulation of 2000
- Changes due to the crisis in 2008 -2010
- New focus, different needs, alternative solutions
- Taking insolvency into the 21 st century
- The Spanish case



Main objectives of forthcoming Directive

- Reduce the barriers for cross -border investment, increase investment and job
opportunities in the internal market (CMU Action Plan)

- Reduce the costs and increase the opportunities for honest entrepreneurs to be
given a fresh start (Single Market Strategy)

- Support efforts to reduce future levels of non -performing loans (ECOFIN
Council Conclusions of July 2016 )



Quick facts - 2016

Å 200,000 insolvencies yearly in the EU, at least 25% have a cross -
border dimension

Å 1.7 million jobs lost in liquidations

Å 1 in 6 insolvencies is caused by the insolvency of another 
company in the supply chain

Å Recovery rates are lower in liquidation than in insolvency by 25 
cents on the dollar (WB) 

Å Impossible to restructure groups of companies with 
establishments in more than 2 MS

Å Discharge periods vary from 1 year to indefinite periods

Å Different level of efficiency ïin 10 MS procedures last over 2 
years



A. Preventive restructuring procedures

Å Enterprises will have more opportunities to deal with their financial difficulties 
everywhere in the Union

- All Member States will have in place preventive restructuring procedures.

- These procedures will be more efficient , faster and cheaper than before 
ï> 7 main elements to ensure that these requirements are met



1. Early access to the procedure

Å Debtors have the possibility of restructuring before they 
become insolvent ('insolvency' is defined in national law) 

Å There must be a likelihood of insolvency ïalignment 
with the EIR 2015/848

ü The sooner a business initiates restructuring proceedings, 
the lower the costs of restructuring and the higher the 
management powers and success 

ü Early warning tools will be in place to support debtors



2. The position of the debtor

Å Debtors will be left in control of the day - to -day operation of their business

ü Incentive to an early restructuring.

ü Least disruption to the operation of the business.

Practitioners appointed on a case -by -case basis, with some exceptions. 



3. Stay of individual enforcement actions

Å Debtor will be able to request a court the suspension of individual enforcement 
actions

Å

ü To address the hold -out problem.

ü Against any type of creditor (secured, unsecured etc.).

ü Limitations when workers' claims are concerned.



3. Stay of individual enforcement actions (continued)

Safeguards to protect creditors : 

Åduration of the stay: max 4 months; possibility for Member States to allow 
an extension of initial duration or a new stay

Åp rolongation of the stay: in duly justified circumstances

Åm aximum period of the stay after prolongations and new stays: 12 months

Åpossibility to have the stay lifted



3. Stay of individual enforcement actions 
(continued)

Å Suspension of duty to file for insolvency and suspension of creditors' request to 
open such proceedings

Å Executory contracts: creditors cannot terminate for debts which came into 
existence before the stay

üNo such restriction for debts which arise during the stay

Å Inapplicability of ipso facto clauses when debtor starts negotiations or is granted 
a stay 

Å Netting arrangements are exempted from the stay



4. Adoption of restructuring plans 

Å Creditors must be treated in classes according to their interests 

Å - MSMEs can opt not to form more than one class

Å Plans must be adopted by creditors in each class representing:

Å - the majority in the value of claims, 

Å - and, where provided in national law, the majority in number of creditors; 

Å - majority must be stipulated in national law



5. Confirmation of restructuring plans

Å If plans are adopted by creditors, courts must confirm them is they:

Å - comply with the 'best interest of creditors' test;

Å - have been duly notified to creditors;

Å - respect the parri passu principle;

Å - demonstrate that new financing is necessary to implement the plan.

Å Courts may reject plans which have no prospect of viability.



5a. Confirmation of restructuring plans  (continued)

Å Courts may confirm plans against the dissent of certain classes via a cross -class 
cram -down mechanism, under certain conditions:

Å - appropriate number of supporting classes; as a minimum one single class 
should be sufficient

Å - adequate protection on dissenting classes; as a minimum, a 'relative priority 
rule' 



5. Encouraging new financing and interim financing

Å Exempt new financing and interim financing from avoidance 
actions 

Å Exempt providers of such new financing from civil and 
criminal liability, where it exists 

Å ! No protection should be granted where fraud was 
established. 

Å Member States may limit the protection to where the plan 
was confirmed or where there was ex -ante control



6. Rights of shareholders

Å Shareholders should not be able to oppose a plan which returns the enterprise to 
viability

Å Best way to implement this rule: make shareholders subject to Articles 9 
to 11 of the Directive

Å Amendments to Directive 2017/1132 on the obligation to convene a general 
meeting of  shareholders and on the preferential rights of shareholders



Other efficiency elements

Å Early warning tools

ÅTo help the debtor detect a deteriorating business development

ÅSignal to the debtor the urgency to act

ÅAvailable information about the existence of early warning tools

ÅAvailable information about the means available to restructure early 



B. Discharge of debt for insolvent entrepreneurs

Full discharge after a maximum of 3 years for honest 
entrepreneurs

Consolidation of procedures when entrepreneurs have 
both professional and non -professional debts

Limitation of the duration of disqualification orders for 
honest entrepreneurs 



Limitations

Longer discharge periods or restricted access may be 
justifiable where:

Å the over - indebted entrepreneur acted dishonestly or in 
bad faith towards the creditors;

Å the over - indebted entrepreneur does not adhere to a 
repayment plan or to any other legal obligation aimed 
at safeguarding the interests of creditors;

Å in case of abusive or repeated access.

Certain categories of debt can be excluded from discharge



C. Enhancing the efficiency of procedures 

Å Training and specialisation of judges

Å Training and professional standards for insolvency practitioners

Å Minimum rules on appointment, remuneration and supervision of insolvency 
practitioners

Å Digitalisation of procedures



Data collection

Å The proposal puts in place data collection obligations for the Member States, 
covering data on number of procedures and their outcome.

Å Such data will allow a better assessment of how Member States are 
implementing the directive, how well it is performing and how it would need to 
be improved in the future. 



https://twitter.com/
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The study: 

findings and

recommendations



Step 03

Step 02

Step 01

Stages of the Study

Overview of flanking measures
in the EU

Conclusions and
recommendations for Lithuania

Selection of 10 flanking
measures of in-depth analysis

https://twitter.com/
https://twitter.com/


Methodology

Desk research

Survey of civil 
servants and 
insolvency 
professionals (n=45)

30 interviews with 
experts from the EU

6 interviews with 
experts from Lithuania

https://twitter.com/
https://twitter.com/


Types of Flanking Measures

Early 
Warning 

Tools

Information 
Frameworks

Training 
Services

Tax 
Incentives

Enhanced 
Institutional 
Framework

Hybrid 
Measures

Advisory 
Services

Flanking 
Measures

https://twitter.com/
https://twitter.com/


Training Services
ÅProvides entrepreneurs with basic 

knowledge and skills of how to run a 

business

ÅThe earliest form of prevention

ÅPrivate initiatives, though some receive 

government support

ÅExample: Qredits. In addition to training, 

offers coaching and microcredit services.

ÅQredits offers training services in:

ïCustomer Growth

ïMarketing & Sales

ïSocial Media

ïBookkeeping

ïPersonnel & Management

https://twitter.com/
https://twitter.com/


Information Frameworks ÅAnalysis of available data sources to 

assess the reliability of the suppliers, 

partners and debtors

ÅPrivate initiatives ïmostly credit 

assessment firms

ÅPublic initiative: Companies House, UK

ÅFree data include:

ïCompany information

ïCurrent and resigned officers

ïMortgage charges

ïPrevious company names

ïInsolvency information 

https://twitter.com/
https://twitter.com/


Early Warning Tools

ÅTools to identify companies at risk, 

usually carried out by government 

agencies to prevent insolvencies

ÅExamples: Commercial Court activities in 

Belgium and France

https://twitter.com/
https://twitter.com/


Advisory Services
ÅOrganisations that provide advise to 

struggling entrepreneurs

ÅOne-stop-shop for psychological, legal 

and financial advice

ÅBoth public & private

ÅMany rely on volunteer help

ÅExamples: Early Warning Denmark, 

TEAM U, Business Family Foundation 

and others to be covered in-depth during 

Panel 2

https://twitter.com/
https://twitter.com/


Hybrid measures

ÅóHybridô because these measures 

combine in-court and out-of-court 

elements

ÅOften used for restructuring

ÅGenerally, provide some court oversight 

for agreements between creditors and 

debtors

Å3rd Panel

https://twitter.com/
https://twitter.com/


Tax Incentives

ÅA tax exemption that incentivises 

creditors to write off loans

ÅExample: tax reform passed in Croatia in 

2016:

ÅAllows credit institutions to treat non-

performing loans as tax deductibles

ÅApplies if:

ïThe legal procedure to reclaim debts costs more 

than the amount of the receivable

ïAll steps to reclaim the debt have already been 

taken

ïCreditors and debtors are not related

https://twitter.com/
https://twitter.com/


Enhanced Institutional Framework ÅMeasures to improve formal court 

procedures if efforts to prevent 

insolvencies failed

ÅCovers a wide range of measures: from

judicial specialisation to form submission

to the court

ÅExample: an insolvency register that

contains all information and

documentation about each insolvency

case

ïEnhances transparency and allows IPs to study

cases and specialise

ïEC Insolvency Regulation establishes a mid-

2019 deadline for an EU-wide insolvency

register

https://twitter.com/
https://twitter.com/


Lessons from the EU & 

Recommendations

https://twitter.com/
https://twitter.com/


Recommendations

Identify companies 01

Computerised
system that flags 
companies 
based on 
consolidated 
data 

Advise

managers
02

Specialise judges 03

Shorten

resolution
04Agency to consult 

firms in difficulty

List of judges for commercial 
cases & additional training 

Promotion of out-of-court 
procedures, resolutions, and 
electronic forms

https://twitter.com/
https://twitter.com/


Identifying Struggling Companies

https://twitter.com/
https://twitter.com/


Identifying struggling companies
Different approaches in different countries

Machine learning algorithm that draws

on annual accounts information

Early Warning Europe

Alert by the government based on

annual accounts information

Estonia

The UK

The Alert Procedure, initiated by the

President of the Commercial Court

France

Chamber for Companies in Financial 

Difficulty within the Court of Enterprises

Belgium

Red Flag Alert, a private entity that 

sells information on companies

https://twitter.com/
https://twitter.com/


Identifying struggling companies: Belgium

Chamber for

Companies in

Financial 

Difficulties

Tax

Authorities

Social 

Security 

Authorities

The Police National

Bank

GraydonCourt

Decisions

Annual

Accounts

Sources of Information

https://twitter.com/
https://twitter.com/


Identifying struggling companies: Belgium
Process

Invite managers for a 
mandatory interview

Identify companies at risk

02

01

Possible decisions:
Å Send the case to the Public Prosecutor

Å Appoint an administrator

Å Liquidate the company

03 Make a decision

https://twitter.com/
https://twitter.com/


Identifying struggling companies: Belgium

Pros Cons

https://twitter.com/
https://twitter.com/


Recommendation 1: 
Develop a computerised system to identify

companies at risk and inform them of potential 
issues

https://twitter.com/
https://twitter.com/


Advising Companies at Risk

https://twitter.com/
https://twitter.com/


Advising Companies at Risk

Psychological Support

Legal Advice

Financial Advice

https://twitter.com/
https://twitter.com/


Recommendation 2: 
Provide consultations on what entrepreneurs should 

do before they turn insolvent, after they turn 
insolvent, and when they wish to restart businesses

https://twitter.com/
https://twitter.com/


Enhancing Judicial

Specialisation

https://twitter.com/
https://twitter.com/


Where Insolvency Cases are Heard

https://twitter.com/
https://twitter.com/


Recommendation 3: 
Designate judges in regional courts to the 

commercial list and continue training activities

https://twitter.com/
https://twitter.com/


Shortening Case Resolution

https://twitter.com/
https://twitter.com/


Time to resolve insolvency

Ireland

0.4 years

Lithuania

2.3 years

Source: https://data.worldbank.org/indicator/IC.ISV.DURS?locations=IE-LT

https://twitter.com/
https://twitter.com/
https://data.worldbank.org/indicator/IC.ISV.DURS?locations=IE-LT


Insolvency cases handled out of court in 2018

Ireland

86%

Lithuania

7%

Sources: https://www2.deloitte.com/ie/en/pages/about-deloitte/articles/insolvency-stats-year-in-review-2018.html

http://www.avnt.lt/assets/Nemokumas/Duomenys-ir-analiz/2018-mAPZVALGA2019-02-01TP.pdf

https://twitter.com/
https://twitter.com/
https://www2.deloitte.com/ie/en/pages/about-deloitte/articles/insolvency-stats-year-in-review-2018.html
http://www.avnt.lt/assets/Nemokumas/Duomenys-ir-analiz/2018-mAPZVALGA2019-02-01TP.pdf


Recommendation 4: 
Create favourable conditions to resolve insolvency 

out of court

https://twitter.com/
https://twitter.com/


Thank You

PPMI Group UAB Gedimino ave. 
50, LT-01110 Vilnius, Lithuania

www.ppmi.lt

http://www.ppmi.lt/
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Graydon Business data models

Presentation

Vilnius 12 April 2019
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About Graydon

Valuable information and strategic insights are essential for making impactful business decisions

Know your Know your Company
ÅCustomer

ÅMarket

ÅCustomer base

ÅRisk & Opportunities

ÅCompliance Risks

ÅSuppliers

ÅCompetitors
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Operational Excellence

Official Sources

Data Gathering

Official Gazette

KBO

RSZ

NBB

Courts (commerce & labour)

é

Speed & Efficiency

Quicker and more efficient

than official sources

(eg bankruptcies)

Unique Data

Manual Correction

Poolings Community

Data Big Data

Analysis

Actionable insights Link to

Strategy Scoring models R&D

GENERIC UNIQUE

GRAYDON
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Research & Development

Analytics

Å Creation & maintenance of standard analytics generic scoring models based on Graydonôsexepertise

Partnership

Å Development of specific services (beyond commercial) for strategic and/or social partners; Indepth studies & whitepapers

Å Community data

Å Cooperation with the Chamber of Companies in financial difficulty 

Thought leadership

Å Creation & Maintenance of Graydonôsknowledge and expertise authority

Å Collabration with; Academic world, Federations, Press and Government, 

Bespoke Customer Solutions

Å Analysis of data and creation of actionable insights

Å Focus on inspiring data/fact feeding and Implementing customers strategy
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Graydon in evolution

Innovation based upon:

Å Technology (R)evolution within Data & Sourcing

Å From ñNeed for Dataò towards ñNeeds for Insightsò (unstructured big data)

Å Innovative agile partnerships

Å Automation in (predictive) analytics

Å Increase in need for integrated & multi-purpose data (data driven company strategies & execution)

Å Based upon 30 years of experience & thought leadership

MORE SOURCES

MORE DATA

MORE ANALYSIS

& CONTROLS

MORE 

LINKAGES

& TRENDS

MORE 

INTERPRETATION

& ADVICE

MORE DELIVERY

CHANNELS
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Graydon
data models: 
indicators
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The payment score 

indicates what a company 

does Morality

Indicators

Credit-Scoring, Credit limits and Payment Score

The Credit Limit 

indicates what a company 

can (short term)

Capacity

The Multiscore indicates

how a company evolves

(long term) Oppertunity


